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center” is not agritourism is final and binding,? and also that it was correct, but that will not be
addressed by this response.

Also, while your November 2024 interpretation concluded that the then-amphitheater did
qualify as agritourism, you did not have the opportunity to consider any contrary arguments. Now
you do, and when the controlling law and facts are correctly analyzed, the concert venue is neither
an agritourism nor a farm use and, thus, should be subject to the Orange County Unified
Development Ordinance (the “UDO”) and other applicable controlling County regulations.

I Facts and Background.

UGF is an existing farm in Orange County that has asked the County to allow it to develop
and operate a 2,500-seat concert venue on two (2) parcels of existing farmland (the “Property”).
The Property is zoned Rural Buffer under the UDO and is owned by: Bandit Farms II LLC (owner
of PIN: 9851-71-4716); and Bandit Farms III LLC (owner of PIN: 9851-62-2001). The use of the
Property for this proposed concert venue - regardless of the name - is not permitted in the Rural
Buffer district without a rezoning. This is why UGF has asked it to be classified as “agritourism.”
Specifically, UGF seeks to be exempt from both the rezoning process and compliance with all
other County zoning regulations that would be applicable in any zoning district to a concert venue
of this size and intensity.

TLC is a nonprofit entity that exists and operates for conservation purposes. TLC holds a
conservation easement over both parcels (PINS: 9851-71-4716 and 9851-62-2001) and most of
the proposed concert venue is located on TLC’s conservation easement. This is not allowed
without TLC’s permission. TLC does not consent to the use of the easement for this purpose and
that has been communicated to UGF. UGF has nonetheless asked the County not only to allow the
concert venue in contravention of the County’s zoning regulations, but also in direct violation of
TLC’s conservation easement rights.

Mr. Hornik attached to both his interpretation requests the same documents to explain
UGF’s proposal, including a presentation entitled “Union Grove Farm & Inn,” which “provides an
overview of my client’s vision,” and includes the “Union Grove Inn Master Plan.” The Master
Plan has ten (10) components, one of which is the 2,500-seat concert venue. Despite UGF’s recent
decision to change the reference from an amphitheater to a farm stage, it is referred to multiple
times in the attachments to Mr. Hornik’s letter as a “concert venue.” See, e.g., Letter Attachment
A, Union Grove Farm & Inn Presentation, slide 4 (“Future Development: ... Outdoor Concert
Venue”) and slide 15 (“2500-Person Concert Venue”); and Letter Attachment C, Site Plan,
(showing location of “new concert stage;” and “dressing rooms/artist areas™).* Prior site plans and

2 We have not received an official position from the County regarding whether your November
12, 2024 determination was final. However, you state in an email to Tom Altieri dated November
1, 2024 (attached hereto as Exhibit 2) that you “expect an appeal, perhaps from both sides.”
Because only final and binding determinations can be appealed, this email is some indication the
County agrees with TLC’s position on finality.

3 The Site Plan attached to the Letter is scaled in a way that makes it illegible; however, TLC
previously obtained a clear version from UGF, which is attached hereto as Exhibit 3.
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for non-farm purposes is not exempt from zoning regulation by the statute or Orange County’s
UDO. Id.; see also N.C. Gen. Stat. § 160D-903(a); UDO § 1.1.8(A)(the provisions of the UDO
still apply to “/a/ny non-farm use of farm property”’)(emphasis added).

The statute defines a “bona fide farm purpose,” which includes traditional farming
production and activities, as well as “a building or structure that is used for agritourism.” The term
“agritourism” is also defined in the statute as:

“any activity carried out on a farm or ranch that allows members of the general public, for
recreational, entertainment, or educational purposes, to view or enjoy rural activities,
including farming, ranching, historic, cultural, harvest-your-own activities, hunting,
fishing, equestrian activities, or natural activities and attractions. A building or structure
used for agritourism includes any building or structure used for public or private events,
including, but not limited to, weddings, receptions, meetings, demonstrations of farm
activities, meals, and other events that are taking place on the farm because of its farm or
rural setting.”

Certain activities are clearly identified in the statute as agritourism; however, farm stages,
amphitheaters and concert venues are not. Furthermore, binding appellate precedent as well as
guidance from the UNC School of Government (the “SOG™?) are clear that the statutory definition
of agritourism cannot reasonably be interpreted to include UGF’s proposed concert venue. Again,
there is no precedent or legal opinions to support UGF’s requested determination.

Jeffries v. Harnett County, supra, set forth the framework to determine whether a use is
agritourism and controls here. The issue in Jeffries was whether commercial shooting activities on
a bona fide farm such as “shooting towers, sporting clay, skeet and trap ranges, rifle ranges and
pistol pits” constituted agritourism, and the court held they did not. The decision was based on the
court’s analysis of legislative intent. Jeffries held that simply operating a use on a farm does not
automatically convert it to a farm use. Instead, the court must use the canons of statutory
construction to determine what the General Assembly intended when it defined “agritourism.” ¢

Applying those canons, the Jeffries court held the proposed uses “even when performed on
a bona fide farm, and even when done in preparation for the hunt, were not contemplated by our
legislature as types of ‘agritourism’ activities intended to be shielded from countywide zoning
under the statutory farm exemption.” Id. at 496, 817 S.E.2d at 51. This was because, inter alia,
“shooting activities that require the construction and use of artificial structures and the alteration
of natural land, such as clearing farm property to operate gun ranges, share little resemblance to

5> SOG publications and opinions are frequently cited as persuasive authority in zoning and land
use cases in North Carolina.

6 Your November 1, 2024 email to Tom Altieri erroneously states that the courts have “repeatedly
ruled” counties must interpret agritourism broadly. Jeffries correctly holds the courts must instead
determine whether the proposed use was intended by the statute drafters to include the requested
exemption. Jeffries is also proof that the General Assembly does not always react to add uses after
an adverse court ruling. Jeffries is currently the controlling law on shooting ranges and related
activites.



the listed rural agritourism activity examples or the same spirit of preservation or traditionalism.”
Id at 495, 817 S.E.2d at 51. The court defined “rural” as “in, related to or characteristic of the
countryside.” Id. at 493, 817 S.E.2d at 49. The examples in the statute are the types of uses that
are rural, and typically occur in a rural setting, and the proposed shooting activities did not meet
this test.

SOG Professor Jim Joyce aptly summarized Jeffries and the analysis of agritourism
question as follows:

1. Agritourism uses are those performed on a farm because it derives some value from or
requires the farm or natural setting. For example, a shooting range just needs open
space—it does not derive any other value from being on a farm or in a natural environment.
On the other hand, a game reserve with animals kept on site necessarily must be in a rural
setting. In practice, this can be a tricky factor to analyze, but one might consider what value
the use derives from being on a farm or in a rural environment. For instance, does it have to
be in a rural setting? Does being on a farm add substantially to the experience?

2. A use is more likely to be considered agritourism if its risk profile aligns with that of
farm uses. Chapter 99E of the General Statutes, where the definition of “agritourism” was
found at the time of the Jeffries decision, also defines the “inherent risks of agritourism
activity.” These risks include “surface and subsurface conditions, natural conditions of
land, vegetation, and waters, the behavior of wild or domestic animals, and ordinary
dangers of structures or equipment ordinarily used in farming and ranching operations.”
Thus, as the Jeffries court reasoned, if the risks inherent to a use differ greatly from those
related to natural conditions, animals, and farm structures and equipment, it is likely not
agritourism. For instance, a shooting range has risks (misfires, accidental shooting, etc.)
that differ significantly from the risks of operating a farm.

3. Agritourism uses do not require much in the way of artificial structures or alterations to
the land. The Jeffries court also described the construction and use of artificial structures
or the altering of natural land as making it less likely that a structure or activity would be
considered agritourism. So, a hunting preserve, which does not require alteration of the
natural environment save for the odd deer stand or duck blind that is relatively easy to
remove, is more likely to be an agritourism use. On the other hand, an outdoor shooting
range that requires construction of berms or baffles, targets, possibly lights, and a covered
firing line substantially alters the natural environment.

See Jim Joyce, “What the heck is “agritourism? Defining a non-farming agricultural use,” UNC
School of Government (July 7, 2022). Attached hereto as Exhibit 6.

In another SOG article, Professor David Owens, a well-known and often-cited authority in
North Carolina land use law, specifically discusses whether an outdoor concert venue, such as an
“outdoor amphitheater,” is a farm or nonfarm use. See David Owens, “What Does the Farm
Exemption from Zoning Regulations Include?,” UNC School of Government (February 17, 2016).
Attached hereto as Exhibit 7. Specifically, Professor Owens states:






by the North Carolina courts to date that are analogous to the proposed concert venue. The closest
is Jeffries which rejected the agritourism designation.

UGF’s arguments that sitting outside at a concert venue on a farm to hear music and which
features “stones” and other repurposed materials converts an otherwise nonfarm use to agritourism
should be rejected out of hand. Statements by Mr. Hornik such as the concert venue “will
demonstrate the pragmatism of historic farm life,” are nonsensical and belie UGF’s own
description of the use which is that of a traditional large concert venue. The proposed music venue
does not derive any value from, or require the use of, the farm setting. See Jeffries, supra
(agritourism uses are those performed on a farm because it derives some value from or requires
the farm or natural setting).®

Additionally, Mr. Hornik’s March 21 letter includes examples of “North Carolina bona
fide farms supported by agritourism;” however, this is misleading because, as explained herein,
non-farm uses may be located on bona fide farms if they comply with local zoning regulations.
Mr. Hornik’s letter does not provide any evidence to support his allegation that the other locations
listed are bona fide farms, or to show that concert venues akin to the one proposed here were
allowed as farm uses exempt from local zoning regulations. At least one of the examples provided
in Mr. Hornik’s letter is a portable stage, which is typically a temporary use, and others had very
small stages. See images attached hereto as Exhibit 9.

Furthermore, the statements in Mr. Hornik’s letter made to connect the concert venue to
agritourism do not change the commonsense fact that the proposed use is not agritourism. For
example, stating the venue will “feature stones originating onsite and other repurposed materials
previously on the Farm” does not somehow convert the construction of a new concert venue to a
farm purpose. Likewise, offering to show a four-minute video at some point during a concert event
to highlight individuals who work on a farm does not change the fact that the amphitheater is
serving as a concert venue. See, e.g, Site Plan. As Professor Owens succinctly stated, “an outdoor
amphitheater with regular large concerts is a nonfarm commercial activity subject to zoning.” See
David Owens, supra.

Second, the risk profile of a 2,500-seat concert venue is inherently different than the risk
profile of a farm use. See Jeffries (a use is more likely to be considered agritourism if its risk profile
aligns with that of farm uses). As you determined previously in your November 2024 decision,
absent the agritourism exception, the proposed use is an “Assembly Use (Theater, Use 84),” which
“is not permitted in Rural Buffer zoning districts.” (emphasis added). This fact alone shows the
risk profile of the concert venue is different than the risk profile of a true farm use, as one is
allowed at the Property and the other is not.

8 It should also be noted that the overall project includes other components, such as the Center for
Regenerative Agriculture and the 2,000 square foot pavilion, both of which offer events and
education related to the farm use. These components further amplify the difference between an
agritourism use and the proposed concert venue. The inclusion and purpose of these components
also demonstrate UGF’s claim that playing videos at a concert venue to convert it to agritourism
is a ruse, because farming education is already properly conducted elsewhere on UGF.
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The difference in the risk profile is also evident from the traffic that will be generated by
the proposed amphitheater. To add perspective, Union Grove Church Road, which is adjacent to
the Property, has an average daily trip generation of fifteen vehicles a day, with peak hours seeing
less than five vehicles. This type of trip generation is typical of a rural farm. Our initial
investigation shows that the concert venue would generate an average of 550 vehicles per day.

The risk profile difference is also demonstrated by the noise that will be generated by the
proposed use. According to the National Institute of Health, outdoor music concerts average 94-
110 decibels of sound. The Orange County UDO sets a limit of 50 decibels between 7 a.m. and 7
p.m. and 45 decibels between 7:00 p.m. and midnight. These are all concerns that traditionally are
evaluated when a proposal of this size and magnitude is considered, which have not been addressed
here.

Third and finally, pursuant to Jeffries, agritourism uses do not require much in the way of
artificial structures or alterations to the land. The concert venue likewise fails this test. Simply
using “stones originating onsite” and “other repurposed materials previously used on the farm,”
does not change the fact that the concert venue will require the construction of a new venue with
a new stage, 2,500 seats, restrooms, and backstage dressing rooms and artist areas. These are all
artificial structures and alterations to the land, similar to the proposed uses in Jeffries.

Classifying this concert venue as agritourism also raises public safety and welfare
concerns. Zoning regulations, as well as Building Code regulations, are enacted to ensure the
public health, safety and welfare. The proposed concert venue would bring thousands of public
visitors and require, among other things, the coordination of on-site traffic and parking and
maneuvering vehicles associated with performances and stage set-up. Zoning and building code
regulations are intended to address issues such as traffic, ingress and egress, life safety measures
(including exit signs and lighting in the event of a power outage or emergency), parking spaces,
ensuring appropriate spacing between structures, and buffering uses between neighboring
properties. Classifying the concert venue as agritourism would allow the operation of a use with
significant impacts to proceed without complying with any of these measures, which ordinarily
provide safeguards to ensure appropriate and safe development.

In sum, a determination that UGF’s proposed concert venue is an agritourism use and, thus,
exempt from zoning regulation is not supported by any facts or law and we respectfully request
that you agree with TLC’s position. The additional information we have submitted establishes that
exempting this use from the UDO is contrary to the intent of the General Assembly in providing
the agritourism exception and will likely cause significant adverse impacts to the surrounding
neighbors and others.

If you require further information, please let us know, and we appreciate your
consideration.
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